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United States District Court,D. Colorado.
T & H LANDSCAPING, LLC. and Northern Land-
scape, Inc., Plaintiffs,
v.

COLORADO STRUCTURES INC., Tim Phelan,
Scott Norman, Rob Oldach, Gary Kiger, Tom Shar-
key, and James Francis, Defendants.

Civil Action No. 06-cv-00891-REB-MEH.

Aug. 28, 2007.

Brian A. Murphy, Gail-Susan Francis Post, Brian
A. Murphy & Associates, LLC, Arvada, CO, for
Plaintiffs.

Richard G. Wood, Scott William Johnson, Stephen
Andrew Hess, Sparks, Willson, Borges, Brandt &
Johnson, PC, Paul Forrest Lewis, Sherman &
Howard, L.L.C., Colorado Springs, CO, for De-
fendants.

ORDER ON PLAINTIFFS' MOTION TO COM-
PEL

MICHAEL E. HEGARTY, United States Magis-
trate Judge.

*1 Before the Court is Plaintiffs' Motion to Compel
and for Sanctions [Docket # 84 ]. The matter has
been referred to this Court for resolution [Docket #
85 ]. Pursuant to D.C.Colo.L.Civ.R. 7.1.C, the
Court has reviewed Plaintiffs' Motion and Defend-
ants' Response and determines that oral argument
would not materially assist the adjudication of this
motion. For the reasons stated below, the Court
grants in part and denies in part the Motion to
Compel.

I. Facts
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Plaintiffs bring this action against Defendants for
breaches of contracts, as well as civil theft and
racketeering. Plaintiffs claim that Defendants inten-
tionally deducted improper expenses from
Plaintiffs' payments and that Defendants obtained
Plaintiffs' property by consent through the threat of
force. Plaintiffs seek contractual, treble, and punit-
ive damages.

Plaintiffs issued their first set of written discovery
in October 2006. Defendants objected to the major-
ity of the requests of numerous grounds. Plaintiffs
filed the current motion alleging that Defendants
have failed to supplement these responses at any
time, and that Defendants' objections are improper.
In turn, Defendants contend that the discovery re-
quests are overly broad and unduly burdensome.

II. Discussion

The scope of evidence that is subject to discovery
under the federal rules is broad:

Parties may obtain discovery regarding any matter,
not privileged, that is relevant to the claim or de-
fense of any party, including the existence, descrip-
tion, nature, custody, condition, and location of any
books, documents, or other tangible things and the
identity and location of persons having knowledge
of any discoverable matter. For good cause, the
court may order discovery of any matter relevant to
the subject matter involved in the action. Relevant
information need no be admissible at the trial of the
discovery appears reasonably calculated to lead to
the discovery of admissible evidence.

Fed. R. Civ. P 26(b)(1). The party objecting to dis-
covery must establish that the requested discovery
does not fall under the scope of relevance as
defined in Fed. R. Civ. P 26(b)(1).Simpson v. Uni-
versity of Colo., 220 FR.D. 354, 359 (D. Colo
2004). The Court will address each of the disputed
discovery requests in turn.
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Interrogatory No. 1:

Plaintiffs seeks identifying information for all sub-
contractors used by Defendant Colorado Structures
Inc. (“CSI”) on any of its projects since 1999. De-
fendant objects that the request is overbroad and
unduly burdensome. Defendant contends that it has
been the general contractor on 517 projects during
that time period, and that each project generates
about 10 boxes of information. The Court believes
that the parties should proceed by a sampling to de-
termine if there is any relevant information. To the
extent not already accomplished, Defendant shall
provide a list of the 517 projects to Plaintiffs, and
Plaintiffs may choose a sampling of no more than
five projects per year, for a maximum of 45
projects, and Defendant shall provide the requested
information for those 45 projects. If Plaintiffs dis-
cover information justifying additional discovery,
and the parties are unable to come to an agreement
on the scope of such discovery, the Court would en-
tertain a supplemental motion to compel at the ap-
propriate time. Plaintiffs should designate their re-
quested projects by September 7, 2007, and De-
fendant should provide the requested information
by September 21, 2007.

Interrogatory No. 2:

*2 In this Interrogatory, Plaintiffs seek the identity
of a broad range of financial information against all
Defendants. The Court believes that at this stage in
the litigation, the Interrogatory is overbroad. De-
fendant CSI should identify financial statements
(including both balance sheet and income/loss re-
cords) and tax records (including documents filed
with the IRS) for the requested time period. The
Court assumes that most of the other requested fin-
ancial information in this Interrogatory will be
identified from the approximately 10 boxes of doc-
uments that will be provided for each of the 45
projects from Interrogatory No. 1. If, after that re-
view, the Plaintiffs have a good faith basis for re-
questing additional information, they should
present such a request at that time.
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Interrogatory No. 3:

Plaintiffs seek information concerning prior litiga-
tion history of the Defendants. Defendants do not
provide the Court with a sufficient explanation to
justify withholding the information relevant to this
Interrogatory. The Court will grant the Motion to
Compel as to Interrogatory No. 3 for the time peri-
od 1999 to the present.

Interrogatory No. 6:

Plaintiffs ask Defendants to identify all persons
“who have any knowledge of any fact relating to
the claims Plaintiffs are alleging against any De-
fendant.”Plaintiffs have 296 numbered paragraphs
in their Amended Complaint. This request is hope-
lessly broad. A more focused inquiry is required.
The Motion to Compel is denied for this Interrogat-

ory.

Interrogatory No. 7:

For the reasons stated by the Court concerning In-
terrogatory No. 6, the Court denies the Motion to
Compel as to Interrogatory No. 7, which seeks a de-
scription of the information possessed by the per-
sons whose identities are requested in No. 6.

Interrogatory No. 16:

This Interrogatory seeks information concerning
communications between and among Defendants
for only those projects (and, more narrowly, con-
cerning contracts, change orders, invoices, or
thefts) that have been identified in the Amended
Complaint. Defendants should provide such inform-
ation to the extent that records still exist or the rel-
evant persons recall such communications if oral.

Request for Production No. 1:

Plaintiffs seek documents concerning any insurance
claims arising out of any of the projects identified
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in the Amended Complaint. Defendants concede the
point, contending that Defendants have agreed to
produce the relevant files for inspection. Thus, the
Motion to Compel on this issue is granted.

Regquest for Production No. 2:

Plaintiffs seek all documents “which may reason-
ably lead to the discovery of admissible evidence in
this case.”Defendants contend that they have pro-
duced all relevant documents and object to the ex-
tent that Plaintiffs do not believe them. The Court
would not know what to order the Defendants to
produce in response to this Request, and the Motion
to Compel is denied.

Request for Production No. 3:

*3 Plaintiffs seek production of documents identi-
fied in response to the Interrogatories. Defendants
initially objected due to the fact that they did not
provide substantive responses to the Interrogatories
and, therefore, there were no documents to produce.
Now that the Court has ruled on the Defendants' ob-
jections, Defendants should produce relevant docu-
ments. The Motion to Compel is granted in this re-
spect.

Sanctions

Plaintiffs request sanctions for Defendants' discov-
ery responses. The Court believes that Plaintiffs'
counsel could have more effectively communicated
with Defendants' counsel to resolve some of these
issues. Moreover, Plaintiffs have obtained only lim-
ited success on their Motion to Compel. Therefore,
Plaintiffs' request for sanctions is denied.

II1. Conclusion

Accordingly, for the reasons stated above, it is
hereby ORDERED that Plaintiffs' Motion to Com-
pel and for Sanctions [Filed July 31, 2007; Docket
# 84 ] is granted in part and denied in part.De-
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fendants shall respond to the discovery requests as
specified in this Order, except as to Interrogatory
No. 1, on or before September 14, 2007.

ORDER ON DEFENDANTS' MOTION FOR
PROTECTIVE ORDER

Before the Court is Defendants' Motion for Protect-
ive Order to Vacate Portions of the Notice of De-
position of Colorado Structures, Inc. [Docket # 82
]. The matter has been referred to this Court for res-
olution [Docket # 83 ]. Pursuant to
D.C.Colo.L.Civ.R. 7.1.C, the Court has reviewed
Defendants' Motion, Plaintiffs' Notice of Depos-
ition, and Plaintiff's Response. For the reasons
stated below, the Court grants in part and denies
in part the Motion for Protective Order.

I. Facts

Plaintiffs bring this actions against Defendants for
breaches of contracts, as well as civil theft and
racketeering. Plaintiffs claim that Defendants inten-
tionally deducted improper expenses from
Plaintiffs’ payments and that Defendants obtained
Plaintiffs' property by consent through the threat of
force. Plaintiffs seeks contractual, treble, and punit-
ive damages.

Plaintiffs issued a Notice of Deposition to Defend-
ant Colorado Structures on July 25, 2007. Defend-
ants filed the instant Motion for Protective Order
arguing that the topics are overbroad, vague, or ir-
relevant, and that some topics seek improper in-
formation.

II. Discussion

The decision to issue a protective order rests within
the sound discretion of the trial court. Wang v. Hsu,
919 F.2d 130, 130 (10th Cir.1990). Such protection
is warranted, upon a showing of good cause, to
“protect a party or person from annoyance, embar-
rassment, oppression, or undue burden or
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Fed.R.Civ.P. 26(c). The scope of evidence that is
subject to discovery under the federal rules is
broad:

Parties may obtain discovery regarding any matter,
not privileged, that is relevant to the claim or de-
fense of any party, including the existence, descrip-
tion, nature, custody, condition, and location of any
books, documents, or other tangible things and the
identity and location of persons having knowledge
of any discoverable matter. For good cause, the
court may order discovery of any matter relevant to
the subject matter involved in the action. Relevant
information need no be admissible at the trial of the
discovery appears reasonably calculated to lead to
the discovery of admissible evidence.

*4 Fed. R, Civ. P 26(b)(1). The party objecting to
discovery must establish that the requested discov-
ery does not fall under the scope of relevance as
defined in Fed. R. Civ. P 26(b)(1).Simpson v. Uni-
versity of Colo., 220 F.R.D. 354, 359 (D. Colo
2004). The Court will address each of the disputed
topics in turn.

Topic # 1.

Plaintiffs seek Defendant Colorado Structures' posi-
tion regarding every assertion in Plaintiffs' expert
witness report. This is an improper area of ques-
tioning for a 30(b)(6) deposition, unless limited to
factual statements within the report, rather than leg-
al conclusions or responses to expert opinions.
Plaintiffs cannot Defendant's legal positions and ar-
guments through this deposition. Although the de-
position is of a corporation, the purpose is still to
obtain factual information, and this type of inform-
ation, unless supplied by an expert, remains priv-
ileged attorney work product. As such, the Court
grants in part Defendants' Motion as to this topic
and modifies the topic to apply only to the factual
statements underlying the report.

Topic #2:
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Plaintiffs seek Defendant Colorado Structures'
“position regarding each and every amount of dam-
ages disclosed by Plaintiffs’ during litigation and
not contained in Plaintiff's [sic] expert witness re-
port.”Dock. # 82-2. While this request is factually
based, the topis is too ambiguous for Defendant to
adequately prepare for the deposition. Plaintiffs
shall provide a list of all claimed damages expected
to be addressed under this topic to counsel for De-
fendant Colorado Structures no later than five busi-
ness days prior to the date of the deposition.

Topic4-5:

Plaintiffs seek information regarding Defendant
Colorado Structures' profit and loss statements from
1999 to present, and the salaries and bonuses paid
to employees from 1999 to present. Defendant first
objects to the profit and loss statements as irrelev-
ant and confidential. Defendant objects to the salar-
ies and bonuses as also irrelevant. Defendant con-
tends that employees' compensation is primarily
based on salary and that bonuses are not tied to spe-
cific factors. Defendant points to individual depos-
itions, in which employees have stated that they did
not know the precise basis or timing of bonuses.
This lack of individual knowledge underscores the
importance of a Rule 30(b)(6) deposition. See
Sprint Communs. Co., L.P. v. Theglobe.com. Inc.,
236 F.R.D. 524, 528 (D.Kan.2006) (“These require-
ments negate any possibility that an inquiring party
will be directed back and forth from one corporate
representative to another, vainly searching for a de-
ponent who is able to provide a response which
would be binding upon that corporation.”). In addi-
tion, Defendant also indicates that one employee re-
ceives ten percent of the net profits of one regional
division.

Moreover, as Plaintiffs point out, these topics are
relevant to Plaintiffs' claims of civil theft and rack-
eteering and their ability to establish the Defend-
ants' motives, as well as the profitability of these al-
legedly illegal enterprises. The Motion is denied as
to these topics.
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Topic #6:

*5 Plaintiffs seek “[alny statements or other evid-
ence of which Colorado Structures is aware which
supports any claims asserted by Plaintiffs.”Dock. #
82-2, p. 2. This topic is vague and overbroad.
Plaintiff has a duty to designate with specificity the
issues to be addressed so that Defendant can ad-
equately prepare its Rule 30(b)(6) designee. A re-
quest this vague provides no direction for Defend-
ant. The Motion is granted as to this topic.

Plaintiffs' Request for Production of Documents:

Plaintiffs request that the originals of all documents
previously produced be produced at the deposition,
as well as all documents requested during Defend-
ant Oldach's deposition. Defendants object to bring-
ing such a large number of documents and argues
that request does not comply with Rule 34. Yet De-
fendants make no claim as to the number of docu-
ments this implicates, nor do they articulate their
objections based on Rule 34, other than to simply
state that the request does not comply with Rule 34.
Thus, these arguments are waived, and the Motion
is denied as to this request.

II1. Conclusion

Accordingly, for the reasons stated above, it is
hereby ORDERED that Defendants’ Motion for
Protective Order to Vacate Portions of the Notice of
Deposition of Colorado Structures, Inc. [Filed July
30, 2007; Docket # 82] is granted in part and
denied in part.Plaintiff's Rule 30(b)(6) Notice of
Deposition is modified as specified herein. The de-
position shall take place no later than September
14, 2007.

D.Colo.,2007.
T&H Landscaping, LLC v. Colorado Structures Inc.
Slip Copy, 2007 WL 2472056 (D.Colo.)
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